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(b) Abandoned private offering followed 
by a registered offering. A private offer-
ing of securities will not be considered 
part of an offering for which the issuer 
later files a registration statement if: 

(1) No securities were sold in the pri-
vate offering; 

(2) The issuer and any person(s) act-
ing on its behalf terminate all offering 
activity in the private offering before 
the issuer files the registration state-
ment; 

(3) The Section 10(a) final prospectus 
and any Section 10 preliminary pro-
spectus used in the registered offering 
disclose information about the aban-
doned private offering, including: 

(i) The size and nature of the private 
offering; 

(ii) The date on which the issuer 
abandoned the private offering; 

(iii) That any offers to buy or indica-
tions of interest given in the private 
offering were rejected or otherwise not 
accepted; and 

(iv) That the prospectus delivered in 
the registered offering supersedes any 
offering materials used in the private 
offering; and 

(4) The issuer does not file the reg-
istration statement until at least 30 
calendar days after termination of all 
offering activity in the private offer-
ing, unless the issuer and any person 
acting on its behalf offered securities 
in the private offering only to persons 
who were (or who the issuer reasonably 
believes were): 

(i) Accredited investors (as that term 
is defined in § 230.501(a)); or 

(ii) Persons who satisfy the knowl-
edge and experience standard of 
§ 230.506(b)(2)(ii). 

(c) Abandoned registered offering fol-
lowed by a private offering. An offering 
for which the issuer filed a registration 
statement will not be considered part 
of a later commenced private offering 
if: 

(1) No securities were sold in the reg-
istered offering; 

(2) The issuer withdraws the registra-
tion statement under § 230.477; 

(3) Neither the issuer nor any person 
acting on the issuer’s behalf com-
mences the private offering earlier 
than 30 calendar days after the effec-
tive date of withdrawal of the registra-
tion statement under § 230.477; 

(4) The issuer notifies each offeree in 
the private offering that: 

(i) The offering is not registered 
under the Act; 

(ii) The securities will be ‘‘restricted 
securities’’ (as that term is defined in 
§ 230.144(a)(3)) and may not be resold 
unless they are registered under the 
Act or an exemption from registration 
is available; 

(iii) Purchasers in the private offer-
ing do not have the protection of Sec-
tion 11 of the Act (15 U.S.C. 77k); and 

(iv) A registration statement for the 
abandoned offering was filed and with-
drawn, specifying the effective date of 
the withdrawal; and 

(5) Any disclosure document used in 
the private offering discloses any 
changes in the issuer’s business or fi-
nancial condition that occurred after 
the issuer filed the registration state-
ment that are material to the invest-
ment decision in the private offering. 

[66 FR 8896, Feb. 5, 2001, as amended at 76 FR 
81805, Dec. 29, 2011] 

§ 230.156 Investment company sales lit-
erature. 

(a) Under the federal securities laws, 
including section 17(a) of the Securities 
Act of 1933 (15 U.S.C. 77q(a)) and sec-
tion 10(b) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78j(b)) and Rule 
10b–5 thereunder (17 CFR part 240), it is 
unlawful for any person, directly or in-
directly, by the use of any means or in-
strumentality of interstate commerce 
or of the mails, to use sales literature 
which is materially misleading in con-
nection with the offer or sale of securi-
ties issued by an investment company. 
Under these provisions, sales literature 
is materially misleading if it: (1) Con-
tains an untrue statement of a mate-
rial fact or (2) omits to state a mate-
rial fact necessary in order to make a 
statement made, in the light of the cir-
cumstances of its use, not misleading. 

(b) Whether or not a particular de-
scription, representation, illustration, 
or other statement involving a mate-
rial fact is misleading depends on eval-
uation of the context in which it is 
made. In considering whether a par-
ticular statement involving a material 
fact is or might be misleading, weight 
should be given to all pertinent factors, 
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including, but not limited to, those 
listed below. 

(1) A Statement could be misleading 
because of: 

(i) Other statements being made in 
connection with the offer of sale or sale 
of the securities in question; 

(ii) The absence of explanations, 
qualifications, limitations or other 
statements necessary or appropriate to 
make such statement not misleading; 
or 

(iii) General economic or financial 
conditions or circumstances. 

(2) Representations about past or fu-
ture investment performance could be 
misleading because of statements or 
omissions made involving a material 
fact, including situations where: 

(i) Portrayals of past income, gain, or 
growth of assets convey an impression 
of the net investment results achieved 
by an actual or hypothetical invest-
ment which would not be justified 
under the circumstances, including 
portrayals that omit explanations, 
qualifications, limitations, or other 
statements necessary or appropriate to 
make the portrayals not misleading; 
and 

(ii) Representations, whether express 
or implied, about future investment 
performance, including: 

(A) Representations, as to security of 
capital, possible future gains or in-
come, or expenses associated with an 
investment; 

(B) Representations implying that fu-
ture gain or income may be inferred 
from or predicted based on past invest-
ment performance; or 

(C) Portrayals of past performance, 
made in a manner which would imply 
that gains or income realized in the 
past would be repeated in the future. 

(3) A statement involving a material 
fact about the characteristics or at-
tributes of an investment company 
could be misleading because of: 

(i) Statements about possible bene-
fits connected with or resulting from 
services to be provided or methods of 
operation which do not give equal 
prominence to discussion of any risks 
or limitations associated therewith; 

(ii) Exaggerated or unsubstantiated 
claims about management skill or 
techniques, characteristics of the in-
vestment company or an investment in 

securities issued by such company, 
services, security of investment or 
funds, effects of government super-
vision, or other attributes; and 

(iii) Unwarranted or incompletely ex-
plained comparisons to other invest-
ment vehicles or to indexes. 

(c) For purposes of this section, the 
term sales literature shall be deemed to 
include any communication (whether 
in writing, by radio, or by television) 
used by any person to offer to sell or 
induce the sale of securities of any in-
vestment company. Communications 
between issuers, underwriters and deal-
ers are included in this definition of 
sales literature if such communica-
tions, or the information contained 
therein, can be reasonably expected to 
be communicated to prospective inves-
tors in the offer or sale of securities or 
are designed to be employed in either 
written or oral form in the offer or sale 
of securities. 

[44 FR 64072, Nov. 6, 1979, as amended at 68 
FR 57777, Oct. 6, 2003] 

§ 230.157 Small entities under the Se-
curities Act for purposes of the Reg-
ulatory Flexibility Act. 

For purposes of Commission rule-
making in accordance with the provi-
sions of Chapter Six of the Administra-
tive Procedure Act (5 U.S.C. 601 et seq.), 
and unless otherwise defined for pur-
poses of a particular rulemaking pro-
ceeding, the term small business or small 
organization shall: 

(a) When used with reference to an 
issuer, other than an investment com-
pany, for purposes of the Securities Act 
of 1933, mean an issuer whose total as-
sets on the last day of its most recent 
fiscal year were $5 million or less and 
that is engaged or proposing to engage 
in small business financing. An issuer 
is considered to be engaged or pro-
posing to engage in small business fi-
nancing under this section if it is con-
ducting or proposes to conduct an of-
fering of securities which does not ex-
ceed the dollar limitation prescribed 
by section 3(b) of the Securities Act. 

(b) When used with reference to an 
investment company that is an issuer 
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